SAN DIEGO Item 101
HOUSING

A

AP B8 COMMISSION

EXECUTIVE SUMMARY

MEETING DATE: May 12, 2023 HCR23-060

SUBJECT: Approval of an Amendment to San Diego Housing Commission Administrative
Regulation 219.000 Regarding Retention of Real Estate Brokers, Operating
Procedures for Brokers, and Peer or Desk Review of Appraisals

COUNCIL DISTRICT: Citywide
ORIGINATING DEPARTMENT: Compliance and Equity Assurance
CONTACT/PHONE NUMBER: Debra Fischle-Faulk (619) 578-7411

REQUESTED ACTION:

Approve an amendment to San Diego Housing Commission Administrative Regulation

(AR) 219.000 regarding Retention of Real Estate Brokers, Operating Procedures for Brokers, and Peer
or Desk Review of Appraisals.

EXECUTIVE SUMMARY OF KEY FACTORS:

e Housing Commission Policy PO-RED-374.02, “Policy for Acquisition and or Purchase of Real Estate,”
authorizes the Housing Commission to contract or cooperate with brokers for property acquisitions and
to create Administrative Regulations to implement the policy.

e On March 15, 2022, the Housing Authority of the City of San Diego (Housing Authority) voted 8-0 to
approve the proposed Administrative Regulation with changes to sections 5, 6.A and 6.H. The approved
changes were incorporated into the Administrative Regulation, which the Housing Commission finalized
and implemented.

e The Housing Commission is requesting Housing Commission Board approval to amend section 6.A.v.,
“Housing Commission’s Retention of Conflict/Fraud Detection Software and Professional Services with
Due Diligence Reviews.”

e Housing Commission staff was unable to identify and procure a software service to meet the needs and
intention of Section 6.A.v. Staff identified and researched Fraud Guard (suggested by Housing
Commissioner Melinda K. Véasquez), LexisNexis and Costar as potential software and professional
services options to analyze potential conflicts of interest. Staff determined that none of the options meet
the Housing Commission’s needs.

e Housing Commission staff identified an alternative approach to conduct additional due diligence for
Broker retention to meet the intent of AR 219.000, including the following:

o Conduct a review of both Superior Court and U.S. District Court records for the County of San
Diego to determine if all parties are involved in any open litigation.

o Require and conduct a preliminary review of the Statement of Economic Interest Disclosure Form
(Form 700).

o Conduct a search and review of California Department of Real Estate license records individual Real
Estate Brokers, Agents, Principals and Supervisors for potential disciplinary actions.

e In addition, before the Housing Commission enters into any Letters of Intent or Purchase and Sale
Agreements and before closing escrow to purchase real estate, all applicable Real Estate Brokers,
Agents, Principals and Supervisors must update their prior Preliminary Form 700 Questionnaires in
writing and provide them to the Housing Commission for review and determination of any conflicts of
Interest.
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ATTENTION: Chair and Members of the Housing Commission
For the Agenda of May 12, 2023

SUBJECT: Approval of an Amendment to San Diego Housing Commission Administrative
Regulation 219.000 Regarding Retention of Real Estate Brokers, Operating
Procedures for Brokers, and Peer or Desk Review of Appraisals

COUNCIL DISTRICT: Citywide

Advance notice of San Diego Housing Commission hearing of the following matter has been provided
to the Housing Authority Members pursuant to the provisions of action item No. 3 in Housing
Authority Resolution No. HA-1938, which the Housing Authority approved on March 15, 2022.

REQUESTED ACTION

Approve an amendment to San Diego Housing Commission Administrative Regulation

(AR) 219.000 regarding Retention of Real Estate Brokers, Operating Procedures for Brokers, and Peer
or Desk Review of Appraisals.

STAFF RECOMMENDATION
That the San Diego Housing Commission (Housing Commission) Board of Commissioners (Board) take
the following actions:

1) Authorize the Housing Commission to amend section 6.A.v of Administrative Regulation
219.000 regarding Retention of Real Estate Brokers; Operating Procedures for Brokers; and Peer
or Desk Review of Appraisals, as detailed in this staff report and shown in Attachment 1.

2) Authorize the Housing Commission’s President and Chief Executive Officer (President & CEO),
or designee, to further alter the Housing Commission Administrative Regulation regarding
Retention of Real Estate Brokers; Operating Procedures for Brokers; and Peer or Desk Review of
Appraisals only to correct a typographical or clerical error or omission, with the written approval
and concurrence of Housing Commission General Counsel, without further action by the
Housing Commission Board or the Housing Authority of the City of San Diego (Housing
Authority). Housing Commission staff will notify the Housing Authority and the City Attorney’s
Office about any subsequent amendments or modifications to the Housing Commission
Administrative Regulation regarding Retention of Real Estate Brokers; Operating Procedures for
Brokers; and Peer or Desk Review of Appraisals.

SUMMARY

Housing Commission Policy PO-RED-374.02 (Attachment 3), “Policy for Acquisition and or Purchase
of Real Estate,” authorizes the Housing Commission to contract or cooperate with brokers for property
acquisitions and to create Administrative Regulations to implement the policy. The Housing Authority
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approved the policy on March 24, 2009 (Report No. HAR09-016; Resolution No. HA-1410). The
Housing Authority approved revisions to the policy, including renumbering it as PO-RED-374.02, on
November 15, 2016 (Report No. HAR16-029; Resolution No. HA-1705) to comply with current federal,
state, local laws and/or current Housing Commission practice and as a result of the amendment to San
Diego Municipal Code section 98.0301, which the City Council approved October 18, 2016 (Agenda
Item No. 330) and November 15, 2016 (Agenda Item No. 63; Ordinance No. O-20746).

On November 12, 2021, the Housing Commission Board of Commissioners (Board) approved a partial-
year contract with Marcus & Millichap to provide on-call real estate broker services to the Housing
Commission, as described in Report No. HCR21-106. On a motion by Commissioner Eugene “Mitch”
Mitchell, seconded by Vice Chair Ryan Clumpner and passed 4-0, the Housing Commission Board also
directed Housing Commission staff to return to the Housing Commission Board with an action that
makes the practices set forth within the Marcus & Millichap agreement a requirement for all future
Housing Commission real estate acquisition transactions. The Housing Commission Board’s November
12, 2021, action occurred pursuant to San Diego Municipal Code section 98.0301(e)(4)(A)(i1), pursuant
to which the Housing Commission provided Housing Authority members seven-day advance notice of
the Housing Commission’s hearing of the matter. After the Housing Commission Board’s approval and
direction to staff, City Council President Sean Elo-Rivera requested that the new requirements for future
Housing Commission real estate acquisition transactions be presented to the Housing Authority for
consideration.

2022 Housing Authority-Approved Administrative Regulation Amendments
On February 4, 2022, the Housing Commission Board of Commissioners (Housing Commission Board)
unanimously approved recommending that the Housing Authority approve the proposed Administrative
Regulation with three exceptions:
e There will be no dual agency.
e The Housing Commission will seek recommendations from other governmental entities that have
worked with the broker, three if possible.
e There will be a desk review/peer review of the appraisal the Housing Commission obtains
independently for any property acquisition.

The requirements for brokers for Housing Commission real estate acquisition transactions are detailed in
the approved Administrative Regulation (Attachment 2).

On March 15, 2022 the Housing Authority of the City of San Diego (Housing Authority) voted 8-
0 to approve the proposed Administrative Regulation with changes to sections 5, 6.A and 6.H
(Housing Authority Resolution No. HA-1938). The approved changes were incorporated into the
Administrative Regulation, which the Housing Commission finalized and implemented. The
Housing Authority-approved changes to sections 5, 6.A and 6.H are shown below in bold, italics

type:

5. Recommendation of Brokers from Other Governmental Entities. In addition to the
processes set forth in the Procurement Policy, the Housing Commission will seek
recommendations from other governmental entities that have worked with the potential
brokers. Potential brokers shall provide the Housing Commission with three
recommendations, preferably from governmental entities.
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6.A. Conflicts of Interest:

1.

1l.

iil.

1v.

Compliance with all applicable conflict laws. Brokers and agents shall comply with
any and all local, state, and federal conflict of interest laws, rules and regulations, as
they shall hereafter be amended from time to time.

All brokers retained by the Housing Commission shall avoid any and all appearances
of impropriety in fulfilling their duties under the terms of their contract. In addition,
each broker shall comply with all terms and conditions of City Council Policy 000-
04, and specifically shall comply with the terms of the Code of Conduct set forth
within the City Council Policy 000-04, to assure that in addition to not violating any
and all applicable laws, that there be no appearance of an impropriety in the
performance of their real estate broker services for the Housing Commission.

Brokers and agents are solely responsible for compliance with all applicable conflict
laws, rules and regulations.

Statement of Economic Interest Disclosure Form (Form 700).

Any real estate brokers or agents representing the Housing Commission which
are defined by the Fair Political Practices Act (FPPC) as “consultants” of the
Housing Commission shall be required to file a Form 700 disclosure form at all
times required by the state and local law, and in addition, prior to the execution
of any contract the “consultant” shall provide an executed paper Form 700 for
Housing Commission review to ensure that at the date of execution of the
contract that no known conflicts of interest exist. Brokers and agents are solely
responsible for ensuring their filed Form 700 remains current and shall
notify the Housing Commission within three business days of filing a Form
700 amendment.

Updated Conflict Attestations. Prior to Housing Commission entering into
any Letters of Intent, Purchase and Sale Agreements or other instrument with
the intent to acquire real estate, and prior to closing escrow to purchase real
estate, brokers and agents shall update prior written disclosures in writing and
deliver the same to Housing Commission so that Housing Commission may
verify that the broker/agent has no conflicts of interest that would preclude the
Housing Commission from working with the broker/agent and purchasing the
real estate.

Dual Agency. In the event the broker/agent retained by the Housing
Commission represents the owner or owners of property that the broker/agent
believes may be suitable for the Housing Commission’s consideration, the
broker/agent shall provide the Housing Commission with a written disclosure
notice stating the address of the property, the owner of the property the names
of all persons employed or otherwise working for the broker/agent with respect
to the property, and any and all prior and current business or personal
relationships between the broker/agent and the seller(s) of the property.

No dual agency arrangement shall be permitted.

In the event that a property has been listed by the broker zhat has been selected
to represent the Housing Commission and the Housing Commission desires to
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explore potential acquisition of the listed property, the retained broker shall not
represent the Housing Commission. In such event, the Housing Commission
shall either represent itself, or shall use an alternative broker, not affiliated with
the listing broker who was a retained broker. If a property has been listed by a
broker otherwise retained by the Housing Commission, including any and all
brokers employed by the retained brokerage company, the Housing
Commission shall not pay any commission nor compensation of any type or
kind in connection with any transaction involving the purchase of the listed
property by the Housing Commission, including, without limitation, any and all
portions of the listing commission, which shall be paid for solely by the seller
of the property.

v.  Housing Commission's Retention of Conflict/Fraud Detection Software and
Professional Services. The Housing Commission shall procure pursuant to its
Procurement Policy, software and professional services to analyze potential
conflicts of interest involved in any purchase transaction, in which the
Housing Commission is a purchaser or seller. Examples of potential vendors
include those companies determined to be most qualified to evaluate conflict and/or
potential fraud, in connection with each transaction.

vi.  Abstention in the Event of Conflict. The Housing Commission will determine
in its sole discretion whether the broker/agent’s representation with respect to
the acquisition of a property or interest in the property or seller is prohibited or
likely prohibited by federal, state or local law, rule or regulation.

If the Housing Commission determines that such representation or other
financial, business or other interest ARE NOT PROHIBITED by any federal,
state, or local law, rule or regulation, then the broker/agent shall represent the
Housing Commission with respect to the potential acquisition of such a

property.

However, if either the Housing Commission determines that such representation
or other interest ARE prohibited by any federal, state, or local law, rule or
regulation or broker/agent represents any seller with respect to a property, then
broker/agent shall not represent the Housing Commission with respect to the
potential acquisition and the broker/agent consents to the Housing
Commission’s acquisition of such property utilizing another broker/agent, or
without a broker and the broker/agent waives the right to receive a commission
or other compensation of any kind whatsoever with respect to the Housing
Commission’s acquisition of such property.

The Housing Commission’s determination under this section must be in
writing and signed by the designated officer of the Housing Commission.

Nothing herein shall prohibit or otherwise limit the broker/agent’s right to
compensation from the seller of the property which compensation of any type
or kind shall be disclosed and detailed to the Housing Commission in writing
prior to the execution of the purchase and sale agreement.
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vii.  Confidential Information. The broker/agent shall not disclose the confidential
information of the Housing Commission to anyone.

6.H Compensation. The agreement between the broker/agent and the Housing
Commission will include different compensation structures as agreed upon by the
parties for Listed Properties, Unlisted Properties, and Off-Market Properties. In
situations where the broker/agent obtains compensation of any type or kind from a
seller or co-operating brokers, the broker/agent will disclose and detail all such
compensation obtained and to be obtained prior to the execution of the purchase and
sale agreement for each transaction.

Proposed Amendment to Section 6.A.v

The Housing Commission is requesting Housing Commission Board approval to amend section
6.A.v., Housing Commission’s Retention of Conflict/Fraud Detection Software and
Professional Services with Due Diligence Reviews.

Housing Commission staff was unable to identify and procure a software service to meet the needs and
intention of Section 6.A.v. of AR 219.000.

Staff identified and researched Fraud Guard (suggested by Housing Commissioner Melinda K.
Viasquez), LexisNexis and Costar as potential software and professional services options to analyze
potential conflicts of interest. After conducting the necessary due diligence and/or testing the software,
staff determined that none of the options meet the Housing Commission’s needs. The following due
diligence occurred:

e The Fraud Guard representative provided the following information regarding their product:
a) The Fraud Guard product should only be used for mortgage purposes.
b) A Multiple Listing Services (MLS) registration is required.
c) There are 12 information entry points to gain information from the system, which
are pulled from the 1003 loan form.
d) The 1003 information is what makes the system run.
e) The Fraud Guard product is for residential mortgages.
e Lexis/Nexis was tested with the following results:
a) The product does not provide some of the specific information needed to analyze
potential fraud.
b) Inaccurate and/or out-of-date information was provided for some items.
e (CoStar was reviewed with the following results:
a) The product does not provide information needed to analyze potential fraud.

Housing Commission staff identified an alternative approach to conduct additional due diligence for
Broker retention to meet the intent of AR 219.000, including the following:

e Conduct a review of both Superior Court and U.S. District Court records for the County of San
Diego to determine if all parties are involved in any open litigation.

e Require and conduct a preliminary review of the Statement of Economic Interest Disclosure
Form (Form 700).
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e (Conduct a search and review of California Department of Real Estate license records individual
Real Estate Brokers, Agents, Principals and Supervisors for potential disciplinary actions.

In addition, before the Housing Commission enters into any Letters of Intent or Purchase and Sale
Agreements and before closing escrow to purchase real estate, all applicable Real Estate Brokers,
Agents, Principals and Supervisors must update their prior Preliminary Form 700 Questionnaires in
writing and provide them to the Housing Commission for review and determination of any conflicts of
interest that would preclude the Housing Commission from working with the Real Estate Brokerage,
Real Estate Brokers, Agents, Principals and Supervisors and purchasing the real estate.

EQUAL OPPORTUNITY CONTRACTING AND EQUITY ASSURANCE

The Housing Commission’s Strategic Plan for Fiscal Year (FY) 2022-2024 includes the following
statement regarding the Housing Commission’s commitment to equity and inclusivity:

“At SDHC, we are about people. SDHC embraces diverse approaches and points of view to improve our
programs, projects and policies.

e We believe in delivering programs and services in innovative and inclusive ways.
e We are committed to advancing equity and inclusion both internally and externally.”

FISCAL CONSIDERATIONS
The actions proposed in this report do not have any fiscal impact.

PREVIOUS COUNCIL and/or COMMITTEE ACTIONS
On March 24, 2009, the Housing Authority approved Policy PO-RED-374.02 (Report No. HAR(09-016;
Resolution No. HA-1410).

The Housing Authority approved revisions to Policy PO-RED-374.02 on November 15, 2016 (Report
No. HAR16-029; Resolution No. HA-1705) to comply with current federal, state, local laws and/or
current Housing Commission practice and as a result of the amendment to San Diego Municipal Code
section 98.0301, which the City Council approved October 18, 2016 (Agenda Item No. 330) and
November 15, 2016 (Agenda Item No. 63; Ordinance No. O-20746).

On November 12, 2021, the Housing Commission Board approved a partial-year contract with Marcus
& Millichap to provide on-call real estate broker services to the Housing Commission (Report No.
HCR21-106), with direction to staff to return to the Housing Commission Board with an action that
makes the practices set forth within the Marcus & Millichap agreement a requirement for all future
Housing Commission real estate acquisition transactions. After the Housing Commission Board’s
approval and direction to staff, City Council President Sean Elo-Rivera requested that the new
requirements for future Housing Commission real estate acquisition transactions be presented to the
Housing Authority for consideration.

On January 7, 2022, the proposed Administrative Regulation was presented to the Housing Commission
Board for consideration. The Board returned the item to staff for revisions consistent with comments
from the Board, to be returned to the Board for consideration at a later date.

On February 4, 2022, the Housing Commission Board unanimously approved recommending that the
Housing Authority approve the proposed Administrative Regulation with three exceptions:
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e There will be no dual agency.

e The Housing Commission will seek recommendations from other governmental entities that have
worked with the broker, three if possible.

e There will be a desk review/peer review of the appraisal the Housing Commission obtains
independently for any property acquisition.

In addition, the Housing Commission Board on February 4, 2022, approved a resolution to forward the
proposed Administrative Regulation to the Housing Authority for consideration pursuant to San Diego
Municipal Code 98.0301(e)(2)(A).

On February 10, 2022, City Council President Sean Elo-Rivera and City Councilmember Chris Cate sent
a memo to Housing Commission President & CEO Richard C. Gentry, requesting to have the Housing
Authority review and discuss the proposed Administrative Regulation.

On March 15, 2022, the Housing Authority of the City of San Diego voted 8-0 to approve the proposed
Administrative Regulation with changes to sections 5, 6.A and 6.H (Housing Authority Resolution No.
HA-1938). The changes were made, and the Housing Commission finalized and implemented the
Administrative Regulation.

ENVIRONMENTAL REVIEW

The proposed Administrative Regulation is not a project as defined by the California Environmental
Quality Act (CEQA) Section 21065 and State CEQA Guidelines Section 15378(b)(2), as it is a general
policy and procedure making activity of a governmental entity. Processing under the National
Environmental Policy Act is not required as no federal funds are involved in this action. The parties
agree that the provision of any federal funds as the result of this action is conditioned on the City of San
Diego’s final NEPA review and approval.

Respectfully submitted, Approved by,

Debra Fischle-Faulk Jeff Davis

Senior Vice President Interim President and Chief Executive Officer
Compliance and Equity Assurance San Diego Housing Commission

San Diego Housing Commission

Attachments: 1) Proposed Amended Administrative Regulation
2) Current Administrative Regulation
3) Housing Commission Policy PO-RED-374.02
4) Housing Authority Resolution No. HA-1938

Docket materials are available in the “Governance & Legislative Affairs” section of the San Diego
Housing Commission website at www.sdhc.org.



http://www.sdhc.org/

Attachment 1

San Diego Housing
Commission

ADMINISTRATIVE
REGULATION

Subject: RETENTION OF REAL ESTATE BROKERS; OPERATING PROCEDURES FOR BROKERS;
AND PEER OR DESK REVIEW OF APPRAISALS

Number: AR Effective Date: Page 1 of 8
May 2023

1. Purpose. The Housing Authority of the City of San Diego [“Housing Authority”]
previously approved Policy for Acquisition and or Purchase of Real Estate, Policy PO-
RED-374.02 [the “Acquisition Policy”], effective December 15, 2016, which allows for
the adoption of Administrative Regulations to implement that policy. It is the intent of
this Administrative Regulation for the Retention of Real Estate Brokers; Operating
Procedures for Brokers; and Peer or Desk Review of Appraisals [“Broker and Appraisal
Review Administrative Regulation™] to provide a methodology for procuring the services
of real estate brokers; to provide operating procedures to be utilized by retained brokers
to ensure that all applicable conflict of interest rules and regulations are complied with in
a timely and complete manner; and to provide a requirement for a peer or desk review of
appraisals obtained pursuant to the Acquisition Policy.

2. Scope. The scope of this Broker and Appraisal Review Administrative Regulation is to
provide for an approved method of procurement of real estate brokers for the acquisition
of real estate by the San Diego Housing Commission [“Housing Commission”], in
accordance with the terms and conditions of its Statement of Procurement Policy, Policy
PO-PUR-373.01 [“Procurement Policy”]. = This Broker and Appraisal Review
Administrative Regulation is adopted to provide operating procedures to ensure the Fair
Political Practices Act [FPPA] rules and regulations are timely satisfied, and to further
require certain financial disclosures by Real Estate Brokers to the Housing Commission
at set times throughout the term of the agreement. These disclosures are necessary to
ensure that no prohibited conflicts of interest under any and all applicable local, state, and
federal laws and/or regulations will occur as the result of the acquisition by the Housing
Commission, or, if such interests are shown to exist, that the Housing Commission shall
be allowed to proceed to acquire the real estate without the aid and assistance of the
conflicted broker/agent without the Housing Commission being required to pay any real
estate commission or without payment of any compensation to said broker/agent. This
Broker and Appraisal Review Administrative Regulation shall also require an
independent peer or desk review of appraisals obtained by the Housing Commission
pursuant to the Acquisition Policy.

3. Definitions. Terms utilized within this Broker and Appraisal Review Administrative
Regulation are either defined the first time that the term is utilized or there is a cross
reference to other sources that provide those definitions. In addition, terms that are defined
in the Acquisition Policy, as amended from time to time, shall have the same meaning in
this Broker and Appraisal Review Administrative Regulation.

4. Approved Real Estate Broker Retention Procedures. Processes for procurement of real
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estate brokers are generally set forth within the Procurement Policy, as amended from
time to time. These methods include, but are not limited to, Requests for Qualifications,
Requests for Proposals, Sealed Bids, and Non-Competitive Procurements, to the extent
permissible under applicable law. In addition, as set forth within the Acquisition Policy,
the Housing Commission may also deal directly with real estate brokers who present listed
properties to the Housing Commission and to cooperate with brokers, as set forth within
Acquisition Policy Section 4.1.4.

5. Recommendation of Brokers from Other Governmental Entities. In addition to
the processes set forth in the Procurement Policy, the Housing Commission shall
seek recommendations from other governmental entities that have worked with
the potential brokers. Potential brokers shall provide the Housing Commission
with three recommendations, preferably from governmental entities.

6. Required Contractual Provisions: Any contract between the Housing
Commission and a retained real estate broker shall include terms and conditions
that accomplish the following:

A. Conflicts of Interest
i.  Compliance with all applicable conflict laws. Brokers and agents
shall comply with any and all local, state, and federal conflict of
interest laws, rules and regulations, as they shall hereafter be
amended from time to time.

All brokers retained by the Housing Commission shall avoid any and all
appearances of impropriety in fulfilling their duties under the terms of
their contract. In addition, each broker shall comply with all terms and
conditions of City Council Policy 000-04, and specifically shall comply
with the terms of the Code of Conduct set forth within the City Council
Policy 000-04, to assure that in addition to not violating any and all
applicable laws, that there be no appearance of an impropriety in the
performance of their real estate broker services for the Housing
Commission.

Brokers and agents are solely responsible for compliance with all
applicable conflict laws, rules and regulations.

ii.  Statement of Economic Interest Disclosure Form (Form 700).
Any real estate brokers or agents representing the Housing
Commission which are defined by the Fair Political Practices Act
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Commission (FPPC) as “consultants” of the Housing Commission
shall be required to file a Form 700 disclosure form at all times
required by the state and local law, and in addition, prior to the
execution of any contract the “consultant” shall provide an executed
paper Form 700 for Housing Commission review to ensure that at
the date of execution of the contract that no conflicts of interest exist.
Brokers and agents are solely responsible for ensuring their filed
Form 700 remains current and shall notify the Housing Commission
within three business days of filing a Form 700 amendment.

iii.  Updated Conflict Attestations. Prior to Housing Commission
entering into any Letters of Intent, Purchase and Sale Agreements,
and prior to closing escrow to purchase real estate, brokers and
agents shall update prior written disclosures in writing and deliver
the same to Housing Commission so that Housing Commission may
verify that the broker/agent has no conflicts of interest that would
preclude the Housing Commission from working with the
broker/agent and purchasing the real estate.

iv.  Dual Agency. In the event the broker/agent retained by the Housing
Commission represents the owner or owners of property that the
broker/agent believes may be suitable for the Housing
Commission’s consideration, the broker/agent shall provide the
Housing Commission with a written disclosure notice stating the
address of the property, the owner of the property, the names of all
persons employed or otherwise working for the broker/agent with
respect to the property, and any and all prior and current business or
personal relationships between the broker/agent and the seller(s) of
the property.

No dual agency arrangement shall be permitted.

In the event that a property has been listed by the broker that has
been selected to represent the Housing Commission and the Housing
Commission desires to explore potential acquisition of the listed
property, the retained broker shall not represent the Housing
Commission. In such event, the Housing Commission shall either
represent itself, or shall use an alternative broker, not affiliated with
the listing broker, that was a retained broker.

If a property has been listed by a broker otherwise retained by the
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Housing Commission, including any and all brokers employed by
the retained brokerage company, the Housing Commission shall not
pay any commission nor compensation of any type or kind in
connection with any transaction involving the purchase of the listed
property by the Housing Commission, including, without limitation,
any and all portions of the listing commission, which shall be paid

v.  Due Diligence Reviews. The Housing Commission will search both
the Superior Court of California, and Federal District Court, County
of San Diego records to determine if there is any open litigation
associated with any of the parties.

If the searches do not reveal any material issues or substantial risks,
staff can move forward with the next steps in the process of retaining
the brokerage company. If the searches reveal any material issues
or substantial risks to the Commission, further discussion with Legal
Counsel and inquiries shall be made of the key stakeholders prior to
making a final determination whether or not to move forward with
the process of retaining the brokerage company. If after such
additional discussions and inquiries staff determines the risk is too
significant, the brokerage company will not be retained.

Prior to the execution of any contract, all individuals, agents,
principals and supervisors of the brokerage company shall provide
an executed Preliminary SEI Form 700 Questionnaire for Housing
Commission review to ensure that on the date of contract execution
no apparent or real conflicts of interest exist. If a determination is
made that the brokerage company is not qualified due to conflicts
the brokerage company will not be retained.
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Prior to the execution of any contract, the Commission will conduct
a  Nationwide  Multistate  Licensing  System (NMLYS)
review disciplinary actions review of individual brokers, agents,
principals and supervisors. Should the search reveal disqualifying
infractions the brokerage company will not be retained.

vi.  Abstention in the Event of Conflict. The Housing Commission
will determine in its sole discretion whether the broker/agent’s
representation with respect to the acquisition of a property or interest
in the property or seller is prohibited or likely prohibited by federal,
state, or local law, rule or regulation.

If the Housing Commission determines that such representation or
other financial, business, or other interest ARE NOT PROHIBITED
by any federal, state, or local law, rule or regulation, then the
broker/agent shall represent the Housing Commission with respect
to the potential acquisition of such a property.

However, if either the Housing Commission determines that such
representation or other interest ARE prohibited by any federal, state,
or local law, rule or regulation or broker/agent represents any seller
with respect to a property, then broker/agent shall not represent the
Housing Commission with respect to the potential acquisition and
the broker/agent consents to the Housing Commission’s acquisition
of such property utilizing another broker/agent, or without a broker
and the broker/agent waives the right to receive a commission or
other compensation of any kind whatsoever with respect to the
Housing Commission’s acquisition of such property.

The Housing Commission’s determination under this section must
be in writing and signed by the designated officer of the Housing
Commission.

Nothing herein shall prohibit or otherwise limit the broker/agent’s
right to compensation from the seller of the property which
compensation of any type or kind shall be disclosed and detailed to
the Housing Commission in writing prior to the execution of the
purchase and sale agreement.
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vii.  Confidential Information. The broker/agent shall not disclose to anyone
any information the Housing Commission has deemed in its sole
discretion to be confidential. Confidential information shall be disclosed to
the Housing Authority and the City Attorney’s Office.

B. Termination

i.  For Convenience. The Housing Commission may terminate the
agreement for convenience with thirty (30) days’ notice to the
broker/agent.

ii. For Cause. The broker/agent’s failure to timely and satisfactorily
perform any obligations under the agreement shall constitute a
default. Should the broker/agent fail to cure the default within a
reasonable time, the Housing Commission may terminate the right
to proceed under the agreement and procure equivalent services.
Broker/agent shall be liable to Housing Commission for any extra
costs incurred by the Housing Commission due to the default.

ili. For Lack of Funding. The agreement may be terminated
immediately by Housing Commission upon cessation of funding of
the state, local or federal program that funds the agreement.

C. Attorneys’ Fees and Costs. If any legal action or arbitration is brought
for the enforcement of the action, the successful party shall be entitled
to recover reasonable attorneys’ fees and other costs incurred, in that
action, in addition to any other relief to which it may be entitled.

D. Disputes. All disputes arising under the agreement shall be resolved
by litigation in San Diego Superior Court, Downtown Branch after first
attempting resolution of the dispute through non-binding mediation.

E. Qualifications. The broker/agent shall, at all times during the
rendition of services, be a real estate agent licensed by the State of
California’s Department of Real Estate and shall exercise the standard
of care used by brokers within the City of San Diego.

F. Retained Brokers. The relationship between the broker/agent and the
Housing Commission will be a non-exclusive representation. Housing
Commission may retain several brokers and will refer properties to a
retained broker on a rotating basis or based on experience of the broker
as determined by the Housing Commission in its sole discretion. The
Housing Commission will track properties referred by retained brokers
to properly determine the appropriate broker/agent that is entitled to
compensation for the acquisition of a property.
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G. Processes based on Property Status. The agreement between the

broker/agent and the Housing Commission will include specified
processes each for Listed Properties, Unlisted Properties and Off-
Market Properties.

H. Compensation. The agreement between the broker/agent and the
Housing Commission will include different compensation structures as
agreed upon by the parties for Listed Properties, Unlisted Properties,
and Off-Market Properties. In situations where the broker/agent obtains
compensation of any type or kind from a seller or co-operating brokers,
the broker/agent will disclose and detail all such compensation
obtained and to be obtained prior to the execution of the purchase and
sale agreement for each transaction.

I. Approval. The Housing Commission will seek and secure appropriate
approvals from the President and CEO, San Diego Housing
Commission Board, or the Housing Authority for the City of San Diego
as required by the Procurement Policy and San Diego Municipal Code
Section 98.0301 prior to the payment of any funds under the agreement.

The above terms are in addition to any and all other terms suggested by the
Housing Commission’s general counsel.

7. Appraisal Peer Review. For any acquisition made by the Housing Commission
pursuant to the Acquisition Policy, the Housing Commission shall obtain an
independent peer review or desk review of the certified appraisal of value obtained
by the Housing Commission pursuant to Section 4.1.12 of the Acquisition Policy.

History:

Authorized

Jeff Davis, Deputy Chief Executive Officer DATE
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1. Purpose. The Housing Authority of the City of San Diego [“Housing Authority”]
previously approved Policy for Acquisition and or Purchase of Real Estate, Policy PO-
RED-374.02 [the “Acquisition Policy”], effective December 15, 2016, which allows for
the adoption of Administrative Regulations to implement that policy. It is the intent of
this Administrative Regulation for the Retention of Real Estate Brokers; Operating
Procedures for Brokers; and Peer or Desk Review of Appraisals [“Broker and Appraisal
Review Administrative Regulation”] to provide a methodology for procuring the services
of real estate brokers; to provide operating procedures to be utilized by retained brokers
to ensure that all applicable conflict of interest rules and regulations are complied with in
a timely and complete manner; and to provide a requirement for a peer or desk review of
appraisals obtained pursuant to the Acquisition Policy.

2. Scope. The scope of this Broker and Appraisal Review Administrative Regulation is to
provide for an approved method of procurement of real estate brokers for the acquisition
of real estate by the San Diego Housing Commission [“Housing Commission”], in
accordance with the terms and conditions of its Statement of Procurement Policy, Policy
PO-PUR-373.01 [*“Procurement Policy”].  This Broker and Appraisal Review
Administrative Regulation is adopted to provide operating procedures to ensure the Fair
Political Practices Act [FPPA] rules and regulations are timely satisfied, and to further
require certain financial disclosures by Real Estate Brokers to the Housing Commission
at set times throughout the term of the agreement. These disclosures are necessary to
ensure that no prohibited conflicts of interest under any and all applicable local, state, and
federal laws and/or regulations will occur as the result of the acquisition by the Housing
Commission, or, if such interests are shown to exist, that the Housing Commission shall
be allowed to proceed to acquire the real estate without the aid and assistance of the
conflicted broker/agent without the Housing Commission being required to pay any real
estate commission or without payment of any compensation to said broker/agent. This
Broker and Appraisal Review Administrative Regulation shall also require an
independent peer or desk review of appraisals obtained by the Housing Commission
pursuant to the Acquisition Policy.

3. Definitions. Terms utilized within this Broker and Appraisal Review Administrative
Regulation are either defined the first time that the term is utilized or there is a cross
reference to other sources that provide those definitions. In addition, terms that are defined
in the Acquisition Policy, as amended from time to time, shall have the same meaning in
this Broker and Appraisal Review Administrative Regulation.

4. Approved Real Estate Broker Retention Procedures. Processes for procurement of real
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estate brokers are generally set forth within the Procurement Policy, as amended from
time to time. These methods include, but are not limited to, Requests for Qualifications,
Requests for Proposals, Sealed Bids, and Non-Competitive Procurements, to the extent
permissible under applicable law. In addition, as set forth within the Acquisition Policy,
the Housing Commission may also deal directly with real estate brokers who present listed
properties to the Housing Commission and to cooperate with brokers, as set forth within
Acquisition Policy Section 4.1.4.

5. Recommendation of Brokers from Other Governmental Entities. In addition to
the processes set forth in the Procurement Policy, the Housing Commission shall
seek recommendations from other governmental entities that have worked with
the potential brokers. Potential brokers shall provide the Housing Commission
with three recommendations, preferably from governmental entities.

6. Required Contractual Provisions: Any contract between the Housing
Commission and a retained real estate broker shall include terms and conditions
that accomplish the following:

A. Conflicts of Interest
i.  Compliance with all applicable conflict laws. Brokers and agents
shall comply with any and all local, state, and federal conflict of
interest laws, rules and regulations, as they shall hereafter be
amended from time to time.

All brokers retained by the Housing Commission shall avoid any and all
appearances of impropriety in fulfilling their duties under the terms of
their contract. In addition, each broker shall comply with all terms and
conditions of City Council Policy 000-04, and specifically shall comply
with the terms of the Code of Conduct set forth within the City Council
Policy 000-04, to assure that in addition to not violating any and all
applicable laws, that there be no appearance of an impropriety in the
performance of their real estate broker services for the Housing
Commission.

Brokers and agents are solely responsible for compliance with all
applicable conflict laws, rules and regulations.

ii.  Statement of Economic Interest Disclosure Form (Form 700).
Any real estate brokers or agents representing the Housing
Commission which are defined by the Fair Political Practices Act
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Commission (FPPC) as “consultants” of the Housing Commission
shall be required to file a Form 700 disclosure form at all times
required by the state and local law, and in addition, prior to the
execution of any contract the “consultant” shall provide an executed
paper Form 700 for Housing Commission review to ensure that at
the date of execution of the contract that no conflicts of interest exist.
Brokers and agents are solely responsible for ensuring their filed
Form 700 remains current and shall notify the Housing Commission
within three business days of filing a Form 700 amendment.

iii.  Updated Conflict Attestations. Prior to Housing Commission
entering into any Letters of Intent, Purchase and Sale Agreements,
and prior to closing escrow to purchase real estate, brokers and
agents shall update prior written disclosures in writing and deliver
the same to Housing Commission so that Housing Commission may
verify that the broker/agent has no conflicts of interest that would
preclude the Housing Commission from working with the
broker/agent and purchasing the real estate.

iv.  Dual Agency. In the event the broker/agent retained by the Housing
Commission represents the owner or owners of property that the
broker/agent believes may be suitable for the Housing
Commission’s consideration, the broker/agent shall provide the
Housing Commission with a written disclosure notice stating the
address of the property, the owner of the property, the names of all
persons employed or otherwise working for the broker/agent with
respect to the property, and any and all prior and current business or
personal relationships between the broker/agent and the seller(s) of
the property.

No dual agency arrangement shall be permitted.

In the event that a property has been listed by the broker that has
been selected to represent the Housing Commission and the Housing
Commission desires to explore potential acquisition of the listed
property, the retained broker shall not represent the Housing
Commission. In such event, the Housing Commission shall either
represent itself, or shall use an alternative broker, not affiliated with
the listing broker, that was a retained broker.

If a property has been listed by a broker otherwise retained by the
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Housing Commission, including any and all brokers employed by
the retained brokerage company, the Housing Commission shall not
pay any commission nor compensation of any type or kind in
connection with any transaction involving the purchase of the listed
property by the Housing Commission, including, without limitation,
any and all portions of the listing commission, which shall be paid
for solely by the seller of the property.

v.  Housing Commission’s Retention of Conflict/Fraud Detection
Software and Professional Services. The Housing Commission
shall procure pursuant to its Procurement Policy, software and
professional services to analyze potential conflicts of interest
involved in any purchase transaction, in which the Housing
Commission is a purchaser or seller. Examples of potential vendors
include those companies determined to be most qualified to evaluate
conflict and/or potential fraud, in connection with each transaction.

vi.  Abstention in the Event of Conflict. The Housing Commission
will determine in its sole discretion whether the broker/agent’s
representation with respect to the acquisition of a property or interest
in the property or seller is prohibited or likely prohibited by federal,
state, or local law, rule or regulation.

If the Housing Commission determines that such representation or
other financial, business, or other interest ARE NOT PROHIBITED
by any federal, state, or local law, rule or regulation, then the
broker/agent shall represent the Housing Commission with respect
to the potential acquisition of such a property.

However, if either the Housing Commission determines that such
representation or other interest ARE prohibited by any federal, state,
or local law, rule or regulation or broker/agent represents any seller
with respect to a property, then broker/agent shall not represent the
Housing Commission with respect to the potential acquisition and
the broker/agent consents to the Housing Commission’s acquisition
of such property utilizing another broker/agent, or without a broker
and the broker/agent waives the right to receive a commission or
other compensation of any kind whatsoever with respect to the
Housing Commission’s acquisition of such property.
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The Housing Commission’s determination under this section must
be in writing and signed by the designated officer of the Housing
Commission.

Nothing herein shall prohibit or otherwise limit the broker/agent’s
right to compensation from the seller of the property which
compensation of any type or kind shall be disclosed and detailed to
the Housing Commission in writing prior to the execution of the
purchase and sale agreement.

vii.  Confidential Information. The broker/agent shall not disclose to anyone
any information the Housing Commission has deemed in its sole discretion
to be confidential. Confidential information shall be disclosed to the
Housing Authority and the City Attorney’s Office.

B. Termination

i.  For Convenience. The Housing Commission may terminate the
agreement for convenience with thirty (30) days’ notice to the
broker/agent.

ii.  For Cause. The broker/agent’s failure to timely and satisfactorily
perform any obligations under the agreement shall constitute a
default. Should the broker/agent fail to cure the default within a
reasonable time, the Housing Commission may terminate the right
to proceed under the agreement and procure equivalent services.
Broker/agent shall be liable to Housing Commission for any extra
costs incurred by the Housing Commission due to the default.

ili. For Lack of Funding. The agreement may be terminated
immediately by Housing Commission upon cessation of funding of
the state, local or federal program that funds the agreement.

C. Attorneys’ Fees and Costs. If any legal action or arbitration is brought
for the enforcement of the action, the successful party shall be entitled
to recover reasonable attorneys’ fees and other costs incurred, in that
action, in addition to any other relief to which it may be entitled.

D. Disputes. All disputes arising under the agreement shall be resolved
by litigation in San Diego Superior Court, Downtown Branch after first
attempting resolution of the dispute through non-binding mediation.

E. Qualifications. The broker/agent shall, at all times during the
rendition of services, be a real estate agent licensed by the State of
California’s Department of Real Estate and shall exercise the standard
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of care used by brokers within the City of San Diego.

F. Retained Brokers. The relationship between the broker/agent and the
Housing Commission will be a non-exclusive representation. Housing
Commission may retain several brokers and will refer properties to a
retained broker on a rotating basis or based on experience of the broker
as determined by the Housing Commission in its sole discretion. The
Housing Commission will track properties referred by retained brokers
to properly determine the appropriate broker/agent that is entitled to
compensation for the acquisition of a property.

G. Processes based on Property Status. The agreement between the
broker/agent and the Housing Commission will include specified
processes each for Listed Properties, Unlisted Properties and Off-
Market Properties.

H. Compensation. The agreement between the broker/agent and the
Housing Commission will include different compensation structures as
agreed upon by the parties for Listed Properties, Unlisted Properties,
and Off-Market Properties. In situations where the broker/agent obtains
compensation of any type or kind from a seller or co-operating brokers,
the broker/agent will disclose and detail all such compensation
obtained and to be obtained prior to the execution of the purchase and
sale agreement for each transaction.

I. Approval. The Housing Commission will seek and secure appropriate
approvals from the President and CEO, San Diego Housing
Commission Board, or the Housing Authority for the City of San Diego
as required by the Procurement Policy and San Diego Municipal Code
Section 98.0301 prior to the payment of any funds under the agreement.

The above terms are in addition to any and all other terms suggested by the
Housing Commission’s general counsel.

7. Appraisal Peer Review. For any acquisition made by the Housing Commission
pursuant to the Acquisition Policy, the Housing Commission shall obtain an
independent peer review or desk review of the certified appraisal of value obtained
by the Housing Commission pursuant to Section 4.1.12 of the Acquisition Policy.

History: Adopted 3/15/22
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Authorized
DocuSigned by:
IF Dawis 4/14/2022
EE0040404B64474...
Jeff Davis, Interim President & Chief Executive Officer DATE
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1 Purpose

To state San Diego Housing Commission (“Housing Commission”) Policy and program
parameters for acquiring real estate of types, including, without limitation existing dwelling
units’homes and/or multifamily rental projects for Housing Commission ownership.

2. Scope

To provide guidance and direction to Housing Commission staff for the acquisition of real estate
for Housing Commission ownership. This Policy also provides a mechanism for the approval of
such acquisitions.

3 Definitions

Terms utilized within this policy are either defined the first time that the term is utilized or there
is a cross reference to other sources that provide those definitions.

4 Policy

4.1  Implementation of Acquisition

4.1.1 In order to allow the Housing Commission to acquire homes, condominium units
and/or multifamily rental projects, leasehold interests, unimproved land, and any
and all other types and kinds of real property for Housing Commission ownership
and operation, including units in foreclosure or that are in jeopardy of being
foreclosed [collectively defined as “real estate” within this policy], with or
without the use of real estate brokers, the Housing Authority of the City of San
Diego (“Housing Authority”) delegates to the Housing Commission, the right,
power and authority to purchase and acquire real estate as set forth and subject to
the criteria of this policy.

4.1.2 In addition to utilizing brokers and/or dealing directly with individual developers
and owners, the Housing Commission is encouraged to deal directly with lenders,
to the extent feasible, including, without limitation, FNMA and FHLMC, to
purchase properties acquired by such lender(s) through foreclosure, or by deeds
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in lieu of foreclosure, and/or to acquire real estate which is the subject of a Notice
of Default during the foreclosure procedure, but prior to actual foreclosure. In
addition, the Housing Commission is encouraged and authorized to acquire real
estate not at risk of foreclosure, to meet the City’s Balanced Communities Policy.

4.1.3 The Housing Commission is authorized to review, approve, and execute any and
all documents necessary and/or appropriate to effectuate the acquisition(s)
referenced in this policy.

4.1.4 The Housing Commission is authorized to contract directly with brokers and/or
to cooperate with brokers to effectuate the acquisitions.

4.1.5 Any acquisitions of single family homes/condominium units [Single Family
Residences] may be accomplished by the President and Chief Executive Officer
of the Housing Commission (“CEQO”), or designee, subject to the provisions of
Section 4.8 of this policy,  without further action from or by the Board of
Commissioners of the Housing Commission (Board of Commissioners), provided
that the acquisition(s) is/are based upon a purchase price(s) at or below an
appraised value and provided further the clear fee simple title may be acquired by
the Housing Commission at the close of escrow. The CEO is authorized to
execute any and all documents necessary and/or appropriate to allow for the
acquisition of the Single Family Residences, as approved by the General Counsel
of the Housing Commission.

4.1.6 The CEO is delegated the power and authority to approve due diligence efforts, up
to the limits as set forth by the Housing Authority (currently $250,000), in order to
determine a property’s value and suitability for acquisition. Due diligence efforts
may include, but shall not be limited to, appraisal, physical needs assessment, lead
paint and asbestos containing materials assessment, Phase I and Phase II
environmental reports, geotechnical studies, and environmental review.

4.1.7 Acquisitions of real estate other than Single Family Residences shall be
approved by the Board of Commissioners.

4.1.8 Any action taken by the Board of Commissioners, as authorized in this policy,
may be reviewed by the Housing Authority within seven (7) days of the date of
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any Housing Commission approval of an acquisition, by notice from any two (2)
members of the Housing Authority (City Councilmembers) in addition to the other
methods of causing review by the Housing Authority as set forth within the
applicable provisions of San Diego Municipal Code, as amended from time to
time.

4.1.9 Any action of the Housing Commission concerning any acquisition shall become
final if no request for review by the Housing Authority is received within such
seven (7) days period, in accordance with the provisions of San Diego Municipal
Code.

4.1.10 The Housing Commission is delegated the power and authority to acquire loans,
tax credits or other financing necessary and appropriate, if any, for any
acquisition approved by it.

4.1.11 The property acquired shall be utilized by the Housing Commission, either as
rental properties for low or moderate income housing, and/or the homes and/or
units may be resold to qualified low and/or moderate income purchasers as
permitted under applicable law. Any property to be resold shall be in safe, decent
and sanitary condition.

4.1.12 No property may be acquired unless and until a certified appraisal of value has
been obtained for each property to be acquired. The purchase price for the
property to be acquired must be at or below the appraised value.

4.1.13 The Housing Commission shall comply with federal and/or state relocation
law, as required in connection with any acquisition.

4.1.14 The Commission shall report to the Housing Authority and the City
Council annually not less frequently than twice a year on the status of the
acquisition(s) by written informational report(s).

4.1.15 The Housing Commission shall endeavor to balance the acquisitions of housing
among neighborhoods so as to not overly concentrate low and moderate income
residential dwelling units in any one geographic area.
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4.1.16 To the extent that any real estate being acquired is to be utilized for public
housing, any all applicable federal law and regulations concerning public housing
shall be addressed by the Housing Commission prior to the close of escrow for the
acquisition. For the purposes of the subsection “addressed” means developing a
workable and cost effective plan to meet the federal requirements.

Approved:

Qi P
Jeff Dawi Date

Executive Vice President & Chief of Staff

History:
4/13/1979

Revision Date:
2/12/2009

Legislative Authority:
Health & Safety Code Sections: 34312.3, 34320, 34315, 34312.5, 34315.7
San Diego Municipal Code: Section 98.0301 (d) and (e)




Attachment 4
(HA-2022-15 REV.)
HOUSING AUTHORITY OF
THE CITY OF SAN DIEGO
RESOLUTION NUMBER HA-1938

DATE OF FINAL PASSAGE March 15, 2022

A RESOLUTION OF THE HOUSING AUTHORITY OF THE
CITY OF SAN DIEGO AUTHORIZING SAN DIEGO

HOUSING COMMISSION TO ADOPT ADMINISTRATIVE
REGULATION REGARDING RETENTION OF REAL ESTATE
BROKERS; OPERATING PROCEDURES FOR BROKERS; AND
PEER OR DESK REVIEW OF APPRAISALS.

WHEREAS, San Diego Housing Commission (Housing Commission) Policy PO-RED-
374.02, “Policy for Acquisition and or Purchase of Real Estate,” authorizes the Housing
Commission to contract or cooperate with brokers for property acquisitions and to create
administrative regulations to implement the policy; and

WHEREAS, on November 12, 2021, the Housing Commission Board of Commissioners
(Board) approved a partial-year contract with Marcus & Millichap to provide on-call real estate
broker services to the Housing Commission, and directed Housing Commission staff to return to
the Board with an action that makes the practices set forth within the Marcus & Millichap
agreement a requirement for all future Housing Commission real estate acquisition transactions;
and

WHEREAS, Housing Commission staff prepared a proposed administrative regulation
expanding on Housing Commission Policy PO-RED-374.02 specifically addressing the retention
of real estate brokers and operating procedures for brokers; and

WHEREAS, on February 4, 2022, the Board adopted Housing Commission Resolution

No. HC-1935 unanimously recommending forwarding to the Housing Authority for action
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pursuant to San Diego Municipal Code section 98.0301(e)(2)(A) authorizing the Housing
Commuission to adopt the proposed administrative regulation with the following three
amendments: (1) there will be no dual agency permitted; (2) the Housing Commission will seek
recommendations from other governmental entities that have worked with the broker before
retention, three if possible; and (3) there will be a desk review/peer review of every appraisal the
Housing Commission obtains independently for any property acquisition; and

WHEREAS, on February 10, 2022, in accordance with San Diego Municipal Code
section 98.0301(e)(2)(C), City Council President Sean Elo-Rivera and Councilmember Chris
Cate sent a written notice to the Housing Commission President and Chief Executive Officer
requesting for the Housing Authority to review and discuss the proposed administrative
regulation; NOW, THEREFORE,

BE IT RESOLVED, by the Housing Authority of the City of San Dicgo, as follows:

1: The Housing Commission is authorized to adopt the San Diego Housing
Commission Administrative Regulation regarding Retention of Real Estate Brokers; Operating
Procedures for Brokers; and Peer or Desk Review of Appraisals with changes to sections 5, 6.A,
and 6.H, as set forth in Attachment 1 to this resolution.

2. The Housing Commission President and Chief Executive Officer, or designee, is
authorized to alter the San Diego Housing Commission Administrative Regulation regarding
Retention of Real Estate Brokers; Operating Procedures for Brokers; and Peer or Desk Review of
Appraisals only to correct a typographical or clerical error or omission, with the written approval
and concurrence of Housing Commission General Counsel, without further action by the

Housing Commission Board or the Housing Authority.
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5. Housing Commission staff will notify the Housing Authority and the San Diego
City Attorney’s Office about any subsequent amendments or modifications to the San Diego
Housing Commission Administrative Regulation regarding Retention of Real Estate Brokers;
Operating Procedures for Brokerég and Peer or Desk Review of Appraisals.

APPROVED: MARA W. ELLIOTT, General Counsel

By /s/ Hilda R. Mendoza
Hilda R. Mendoza
Deputy General Counsel

HRM:nja

02/02/2022

03/15/2022 REV.

Attachment 1 - San Diego Housing Commission Administrative Regulation, AR 219.000
Or. Dept: SDHC

Doc. No. 2917694
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1. Purpose. The Housing Authority of the City of San Diego [“Housing Authority”]
previously approved Policy for Acquisition and or Purchase of Real Estate, Policy PO-
RED-374.02 [the “Acquisition Policy”], effective December 15, 2016, which allows for
the adoption of Administrative Regulations to implement that policy. It is the intent of
this Administrative Regulation for the Retention of Real Estate Brokers; Operating
Procedures for Brokers; and Peer or Desk Review of Appraisals [“Broker and Appraisal
Review Administrative Regulation™] to provide a methodology for procuring the services
of real estate brokers; to provide operating procedures to be utilized by retained brokers
to ensure that all applicable conflict of interest rules and regulations are complied with in
a timely and complete manner; and to provide a requirement for a peer or desk review of
appraisals obtained pursuant to the Acquisition Policy.

2: Scope. The scope of this Broker and Appraisal Review Administrative Regulation is to
provide for an approved method of procurement of real estate brokers for the acquisition
of real estate by the San Diego Housing Commission [“Housing Commission™], in
accordance with the terms and conditions of its Statement of Procurement Policy, Policy
PO-PUR-373.01 [“Procurement Policy”].  This Broker and Appraisal Review
Administrative Regulation is adopted to provide operating procedures to ensure the Fair
Political Practices Act [FPPA] rules and regulations are timely satisfied, and to further
require certain financial disclosures by Real Estate Brokers to the Housing Commission
at set times throughout the term of the agreement. These disclosures are necessary to
ensure that no prohibited conflicts of interest under any and all applicable local, state, and
federal laws and/or regulations will occur as the result of the acquisition by the Housing
Commission, or, if such interests are shown to exist, that the Housing Commission shall
be allowed to proceed to acquire the real estate without the aid and assistance of the
conflicted broker/agent without the Housing Commission being required to pay any real
estate commission or without payment of any compensation to said broker/agent. This
Broker and Appraisal Review Administrative Regulation shall also require an
independent peer or desk review of appraisals obtained by the Housing Commission
pursuant to the Acquisition Policy.

3 Definitions. Terms utilized within this Broker and Appraisal Review Administrative
Regulation are either defined the first time that the term is utilized or there is a cross
reference to other sources that provide those definitions. In addition, terms that are defined
in the Acquisition Policy, as amended from time to time, shall have the same meaning in
this Broker and Appraisal Review Administrative Regulation.

4. Approved Real Estate Broker Retention Procedures. Processes for procurement of real
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estate brokers are generally set forth within the Procurement Policy, as amended from
time to time. These methods include, but are not limited to, Requests for Qualifications,
Requests for Proposals, Sealed Bids, and Non-Competitive Procurements, to the extent
permissible under applicable law. In addition, as set forth within the Acquisition Policy,
the Housing Commission may also deal directly with real estate brokers who present listed
properties to the Housing Commission and to cooperate with brokers, as set forth within
Acquisition Policy Section 4.1.4.

8. Recommendation of Brokers from Other Governmental Entities. In addition to
the processes set forth in the Procurement Policy, the Housing Commission shali
seek recommendations from other governmental entities that have worked with
the potential brokers. Potential brokers shall provide the Housing Commission
with three recommendations, preferably from governmental entities.

6. Required Contractual Provisions: Any contract between the Housing
Commission and a retained real estate broker shall include terms and conditions
that accomplish the following:

A. Conflicts of Interest
1. Compliance with all applicable conflict laws. Brokers and agents
shall comply with any and all local, state, and federal conflict of
interest laws, rules and regulations, as they shall hereafter be
amended from time to time.

All brokers retained by the Housing Commission shall avoid any and all
appearances of impropriety in fulfilling their duties under the terms of
their contract. In addition, each broker shall comply with all terms and
conditions of City Council Policy 000-04, and specifically shall comply
with the terms of the Code of Conduct set forth within the City Council
Policy 000-04, to assure that in addition to not violating any and all
applicable laws, that there be no appearance of an impropriety in the
performance of their real estate broker services for the Housing
Commission. ‘

Brokers and agents are solely responsible for compliance with all
applicable conflict laws, rules and regulations.

ii.  Statement of Economic Interest Disclosure Form (Form 700).
Any real estate brokers or agents representing the Housing
Commission which are defined by the Fair Political Practices Act
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Commission (FPPC) as “consultants” of the Housing Commission
shall be required to file a Form 700 disclosure form at all times
required by the state and local law, and in addition, prior to the
execution of any contract the “consultant” shall provide an executed
paper Form 700 for Housing Commission review to ensure that at
the date of execution of the contract that no conflicts of interest exist.
Brokers and agents are solely responsible for ensuring their filed
Form 700 remains current and shall notify the Housing Commission
within three business days of filing a Form 700 amendment.

iii.  Updated Conflict Attestations. Prior to Housing Commission
entering into any Letters of Intent, Purchase and Sale Agreements,
and prior to closing escrow to purchase real estate, brokers and
agents shall update prior written disclosures in writing and deliver
the same to Housing Commission so that Housing Commission may
verify that the broker/agent has no conflicts of interest that would
preclude the Housing Commission from working with the
broker/agent and purchasing the real estate.

iv.  Dual Agency. In the event the broker/agent retained by the Housing
Commission represents the owner or owners of property that the
broker/agent believes may be suitable for the Housing
Commuission’s consideration, the broker/agent shall provide the
Housing Commission with a written disclosure notice stating the
address of the property, the owner of the property, the names of all
persons employed or otherwise working for the broker/agent with
respect to the property, and any and all prior and current business or
personal relationships between the broker/agent and the seller(s) of

the property.
No dual agency arrangement shall be permitted.

In the event that a property has been listed by the broker that has
been selected to represent the Housing Commission and the Housing
Commission desires to explore potential acquisition of the listed
property, the retained broker shall not represent the Housing
Commission. In such event, the Housing Commission shall either
represent itself, or shall use an alternative broker, not affiliated with
the listing broker, that was a retained broker.

If a property has been listed by a broker otherwise retained by the
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Housing Commission, including any and all brokers employed by
the retained brokerage company, the Housing Commission shall not
pay any commission nor compensation of any type or kind in
connection with any transaction involving the purchase of the listed
property by the Housing Commission, including, without limitation,
any and all portions of the listing commission, which shall be paid
for solely by the seller of the property.

v. Housing Commission’s Retention of Conflict/Fraud Detection
Software and Professional Services. The Housing Commission
shall procure pursuant to its Procurement Policy, software and
professional services to analyze potential conflicts of interest
involved in any purchase transaction, in which the Housing
Commission is a purchaser or seller. Examples of potential vendors
include those companies determined to be most qualified to evaluate
conflict and/or potential fraud, in connection with each transaction.

vi.  Abstention in the Event of Conflict. The Housing Commission
will determine in its sole discretion whether the broker/agent’s
representation with respect to the acquisition of a property or interest
in the property or seller is prohibited or likely prohibited by federal,
state, or local law, rule or regulation.

If the Housing Commission determines that such representation or
other financial, business, or other interest ARE NOT PROHIBITED
by any federal, state, or local law, rule or regulation, then the
broker/agent shall represent the Housing Commission with respect
to the potential acquisition of such a property.

However, if either the Housing Commission determines that such
representation or other interest ARE prohibited by any federal, state,
or local law, rule or regulation or broker/agent represents any seller
with respect to a property, then broker/agent shall not represent the
Housing Commission with respect to the potential acquisition and
the broker/agent consents to the Housing Commission’s acquisition
of such property utilizing another broker/agent, or without a broker
and the broker/agent waives the right to receive a commission or
other compensation of any kind whatsoever with respect to the
Housing Commission’s acquisition of such property.
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The Housing Commission’s determination under this section must
be m writing and signed by the designated officer of the Housing
Commission.

Nothing herein shall prohibit or otherwise limit the broker/agent’s
right to compensation from the seller of the property which
compensation of any type or kind shall be disclosed and detailed to
the Housing Commission in writing prior to the execution of the
purchase and sale agreement.

vii.  Confidential Information. The broker/agent shall not disclose to anyone
any information the Housing Commission has deemed in its sole discretion
to be confidential. Confidential information shall be disclosed to the
Housing Authority and the City Attorney’s Office.

B. Termination

i. For Convenience. The Housing Commission may terminate the
agreement for convenience with thirty (30) days’ notice to the
broker/agent.

For Cause. The broker/agent’s failure to timely and satisfactorily

perform any obligations under the agreement shall constitute a

default. Should the broker/agent fail to cure the default within a

reasonable time, the Housing Commission may terminate the right

to proceed under the agreement and procure equivalent services.

Broker/agent shall be liable to Housing Commission for any extra

costs incurred by the Housing Commission due to the default.

iiii. ~For Lack of Funding. The agreement may be terminated
immediately by Housing Commission upon cessation of funding of
the state, local or federal program that funds the agreement.

€. Attorneys’ Fees and Costs. If any legal action or arbitration is brought
for the enforcement of the action, the successful party shall be entitled
to recover reasonable attorneys’ fees and other costs incurred, in that
action, in addition to any other relief to which it may be entitled.

D. Disputes. All disputes arising under the agreement shall be resolved
by litigation in San Diego Superior Court, Downtown Branch after first
attempting resolution of the dispute through non-binding mediation.

E. Qualifications. The broker/agent shall, at all times during the
rendition of services, be a real estate agent licensed by the State of
California’s Department of Real Estate and shall exercise the standard

=
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of care used by brokers within the City of San Diego.

F. Retained Brokers. The relationship between the broker/agent and the
Housing Commission will be a non-exclusive representation. Housing
Commission may retain several brokers and will refer properties to a
retained broker on a rotating basis or based on experience of the broker
as determined by the Housing Commission in its sole discretion. The
Housing Commission will track properties referred by retained brokers
to properly determine the appropriate broker/agent that is entitled to
compensation for the acquisition of a property.

G. Processes based on Property Status. The agreement between the
broker/agent and the Housing Commission will include specified
processes each for Listed Properties, Unlisted Properties and Off-
Market Properties.

H. Compensation. The agreement between the broker/agent and the
Housing Commission will include different compensation structures as
agreed upon by the parties for Listed Properties, Unlisted Properties,
and Off-Market Properties. In situations where the broker/agent obtains
compensation of any type or kind from a seller or co-operating brokers,
the broker/agent will disclose and detail all such compensation
obtained and to be obtained prior to the execution of the purchase and
sale agreement for each transaction.

I. Approval. The Housing Commission will seek and secure appropriate
approvals from the President and CEO, San Diego Housing
Commission Board, or the Housing Authority for the City of San Diego
as required by the Procurement Policy and San Diego Municipal Code
Section 98.0301 prior to the payment of any funds under the agreement.

The above terms are in addition to any and all other terms suggested by the
Housing Commission’s general counsel.

7. Appraisal Peer Review. For any acquisition made by the Housing Commission
pursuant to the Acquisition Policy, the Housing Commission shall obtain an
independent peer review or desk review of the certified appraisal of value obtained
by the Housing Commission pursuant to Section 4.1.12 of the Acquisition Policy.

History: Adopted 3/15/22
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Authorized

DocuSigned by:
Ejz,ﬁf Dawis 4/14/2022

S EE0020404R62474.

Jeff Davis, Interim President & Chief Executive Officer DATE
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Passed and adopted by the Housing Authority of the City of San Diego on March 15, 2022, by

the following vote:

Yeas Nays Excused Not Present
Joe LaCava O [] L] L]
Jenmifer Campbell X L] [] L]
Stephen Whitburmn L] [] []
Monica Montgomery Steppe X ] L] L]
Marni von Wilpert ] ] L] <]
Chris Cate X L] [] []
Raul Campillo [] [] []
Vivian Moreno < [] L] []
Sean Elo-Rivera [] L] []
AUTHENTICATED BY:

Richard C. Gentry

Executive Director of the Housing Authority
of the City of San Diego, California

I HEREBY CERTIFY that the above and foregoing is a full, true and correct copy of
RESOLUTION NO. 1938 passed and adopted by the Housing Authority of the City of San

Diego, California on March 15, 2022. %/
By: il

Scott Marshall
Deputy Secretary of the Housing Authority
of the City of San Diego, California





