ATTACHMENT 2

NO CHARGE ON THISDOCUMENT FOR
THE BENEFIT OF THE CITY OF SAN
DIEGO

Recording Requested By:

CHRISTENSEN SCHWERDTFEGER
& SPATHLLP

444 West C Street, Suite 200

San Diego, CA 92101

And When Recorded Mail To:

SAN DIEGO HOUSING COMMISSION
1625 Newton Avenue

San Diego, Cdifornia92113

Attn: Housing Finance & Development

INCLUSIONARY HOUSING IN LIEU FEE AGREEMENT

THIS INCLUSIONARY HOUSING IN LIEU FEE AGREEMENT (“In Lieu Agreement”) is entered
into as of , 2003, by and between EV, LLC, a Washington limited liability company
(“EV Ong’), the San Diego Housing Commission (*Commission”) and the City of San Diego, a charter
city (“City”).

RECITALS

A. EV One owns and is developing that certain red property located within the City of San
Diego, more paticularly described on Exhibit “A” atached hereto (the “EV One Parcd”). The
development and use of the EV One Parcel is governed by, among other items, Chapter 14, Article 2,
Divison 13 of the San Diego Municipd Code (the “Inclusionary Ordinance’).

B. The Inclusonary Ordinance requires thet at least ten percent (10%) of the tota dwelling
units congtructed on the EV One Parcd be reserved for households with household incomes below
axty-five percent (65%) of Area Median Income. EV Oneis entitled under the Inclusonary Ordinance
to pay anin lieu fee (the “In Lieu Feg’), rather than congtructing and restricting the rent and occupancy
of ten percent (10%) of the total dwelling units constructed on the EV One Parcdl.

C. Concurrently herewith, City, Commission and EV 1, LLC, a Washington limited ligbility
company (“EV Two’), are entering into that certain “AFFORDABLE HOUSING AND SINGLE
ROOM OCCUPANCY AGREEMENT AND AGREEMENT IMPOSING COVENANTS,
CONDITIONS AND RESTRICTIONS ON REAL PROPERTY” (the “Affordable Agreement”),
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ATTACHMENT 2

with respect to certain red property owned by EV Two and located within the City of San Diego (the
“EV Two Parcd”).

D. Under the terms of the Affordable Agreement, the Housng Commission has agreed to
dlow EV One and EV Two to pay the In Lieu Fees attributable to the EV One Parcd and EV Two
Parcd “in-kind,” by having EV Two congtruct and redtrict the occupancy of twenty-four (24) dwelling
units (the “ Affordable Units’) to be constructed on the EV Two Parcel for aterm of sixty (60) years, dl
as further described and agreed to in the Affordable Agreement. As of the date of this In Lieu
Agreement, the In Lieu Fee equds approximatdy $155,013 for the EV One Parcedl and approximately
$172,155 for the EV Two Parcd. The In Lieu Fees will increase to approximately $271,273 for the
EV One Parcd and approximately $301,271 for the EV Two Parcd, if building permits gpplications are
filed during the second year that the Inclusionary Ordinance is effective, and to approximately $387,533
for the EV One Parcd and gpproximately $430,388 for the EV Two Parcd, if building permits
goplications are filed during the third year that the Inclusonary Ordinance is effective. EV Two has
represented and warranted that the costs of development and congiruction of the Affordable Units is
equa to approximately $2,400,000.00. By having the In Lieu Fee paid in-kind through the congtruction
and redriction of the Affordable Units, EV One, EV Two, Commisson and City are providing
sgnificantly more affordable units for alonger period of time than they would be able to if EV One and
EV Two pad the In Lieu Fee in cash. Therefore, the City and Commission hereby agree, find and
declare that by condructing and redricting the Affordable Units as provided in the Affordable
Agreement, EV One and EV Two have met dl of their obligations under the Inclusionary Ordinance,
and EV One and EV Two shal have no obligation to pay any additiond In Lieu Fee to the Commission.

E The facts and circumstances with respect to this In Lieu Agreement and the Affordable
Agreement are unique to EV One and EV Two. City and Commission are agreeing to dlow EV One
and EV Two to pay the In Lieu Fee in-kind, rather than paying the In Lieu Fee in cash, in this one
ingance only. City and Commission by agreeing to dlow the EV One and EV Two to pay the In Lieu
Fee in-kind, rather than paying the In Lieu Fee in cash, are not agreeing to dlow EV One or EV Two
on any other project, or any other developer or owner of red property, to pay any in lieu fee required
under the Inclusionary Ordinance in-kind.

NOW, THEREFORE, in congderation of the foregoing and other good and vauable
condderation, the parties hereby agree asfollows:

1 In-Lieu Fee. TheIn-Lieu Fee shdl be paid by EV One to the Commisson in cash in an amount
determined by Commission pursuant to the schedule of in-lieu fees adopted by Commission in effect as
of the date the payment of the In-Lieu Fee is due. Provided, however, that the In-Lieu Fee shdl be
deemed paid by EV One to the Commission a such time as al twenty-four (24) Affordable Units have
been congtructed on the EV Two Parcd as provided in the Affordable Agreement. The term Eligible
Tenants shdl have the meaning ascribed to it in the Affordable Agreement. The Deed of Trust which
secures this In Lieu Agreement shdl be reconveyed and Bendficiay shdl execute and record a
document sufficient to cancel and terminate this In Lieu Agreement as an encumbrance on the EV One
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Parce promptly after Trustor’'s request at such time as ether (@) the In-Lieu Fee has been paid or EV
One and/lor EV Two posts an irrevocable letter of credit in a form and format acceptable to the
Commission in its reasonable discretion and in an amount not less than the amount of the In Lieu Fee
attributable to the EV One Parcd, (b) the 24 Affordable Units have been congtructed on the EV 11
Parcel, (¢) Trustor obtains a building permit for the congtruction on the EV One Parcd of a project
which does not require compliance with the Inclusonary Ordinance, or (d) EV Two terminates the
Affordable Agreement pursuant to Paragraph 22(a) thereof at a time when the last sentence of said
Paragraph 22(a) is gpplicable. Notwithstanding thet this In Lieu Agreement may have been cancelled
and the Deed of Trust which secures this In Lieu Agreement reconveyed, if any development which is
subject to the Inclusionary Ordinance thereafter occurs on the EV One Parcel, EV One (or the thent
owner of the EV One Parcel) sndl be required to comply with the applicable requirements of the
Inclusionary Ordinance.

2. Cross-Default. If (i) the Affordable Agreement is terminated for any reason prior to completion
of condruction of the twenty-four (24) Affordable Units or (i) EV Two fals to timey complete
congruction of the Affordable Units as required by the Affordable Agreement, then within ten (10) days
of recaiving written notice from the Commission of such termination or breach: (A) EV One shdl be
required to pay the In Lieu Fee or (B) EV One and/or EV Two shall be required to post an irrevocable
letter of credit in aform and format acceptable to the Commisson in its reasonable discretion and in an
amount not less than the amount of the In Lieu Fee atributable to the EV Ore Parcd (if such feeis
payable with respect to a project for which EV One obtains a building permit). In such event, the
amount of the In Lieu Fee will be caculated based on the In Lieu Fee in effect a the time at the time the
building permit gpplication for the EV One Parcd was filed, plus interest at the rate of ten percent
(10%) from the date of such building permit gpplication. Provided, however, that nothing contained
herein or in the Affordable Agreement shall require the In Lieu Fee atributable to the EV One Parcel to
be paid more than once, and if the In Lieu Fee attributable to the EV One Parcel has been paid in full by
EV Two as provided in the Affordable Agreement, then EV One shdl have no further liability with
respect to such In Lieu Fee. Furthermore, the EV One Parce shall be subject to any then-applicable
laws and ordinances.

3. Recordation.

@ Deed of Trugt. Upon the execution of this In Lieu Agreement, EV One shdl execute,
acknowledge and deliver a deed of trust (the “Deed of Trust”) securing this In Lieu Agreement to the
Commission.

(b) Recordation.

(@D} Other Encumbrances of the EV One Parcd. The EV One Parcel is owned by
EV One, but is subject to adeed of trust, prior in time and superior to this Agreement and the Deed of

Trust. Provided that an unrescinded notice of default under the Deed of Trust does not then appear of
record, Commission agrees to execute such documents, in forms acceptable to Commission and its lega

MP N
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counsd in their reasonable discretion, as are reasonably required to subordinate the Deed of Trust to a
deed of trust securing a line of credit in favor of an inditutiona lender in an amount not to exceed
$ . The deeds of trust referenced in this Section 3(b)(1), except for the Deed of Trugt in
favor of the Commission, shall be collectively referred to herein as the “ Superior Deeds of Trugt.”

2 Priority of this Agreement. This Agreement shal be recorded as an
encumbrance againg the entire EV One Parcd in the Office of the County Recorder of the County of
San Diego concurrently with and immediately prior to the Deed of Trugt, subordinate only to the
Superior Deeds of Trust and those items shown as exceptions and exclusons acceptable to the
Commission in its reasonable discretion; provided, however, that if the Deed of Trust is concurrently
subordinated to a lender’s first priority deed of trust pursuant to the Addendum to the Deed of Trug,
then this Agreement shal be recorded immediately prior to such lender’s first priority deed of trust and
the Deed of Trust shall be recorded as a second priority deed of trust.

3 No Building Permits Prior to Clearing Title. EV One hereby covenants and
agrees, prior to the start of any actual demolition or construction and prior to, or concurrently with, the
closng of any congtruction loan with respect to the EV One Parcdl: (i) to remove the Superior Deeds of
Trugt; and (i) that this Agreement and the Deed of Trust shal be subordinate only to those exceptions
and exclusions acceptable to the Commission in its reasonable discretion.

4 Foreclosure of Prior Lien If a any time this Agreement no longer exists as an
encumbrance on al or any part of the EV One Parcel because of the foreclosure of a deed of trust to
which this Agreement hes been subordinated, then this Agreement shal be terminated and of no further
force and effect. In such event both the EV One Parcdl and the EV Two Parcel shall be subject to any
and dl gatutes and regulations then in effect, asif this Agreement had not been made.

(© Foreclosure of Prior Lien If a any time the Deed of Trust no longer exigts as an
encumbrance on the EV One Parcel because of the foreclosure of a deed of trust to which the Deed of
Trust has been subordinated, then the terms of this In Lieu Agreement shdl reman enforcegble
covenants running with the land by injunction, specific performance and/or money damages, but not by
foreclosure or forfeiture of title.

(d) Arbitration Provisons of Addendum to Deed of Trust Ingpplicable. The Addendum to
Deed to Trust provides for arbitration (the “ Dispute Resolution Procedure’) of any dispute arising out of
subordination of the Deed of Trust or establishing condominiums on the Property only. The Dispute
Resolution Procedure does not gpply to, and shdl have no force or effect with respect to, any portion of
this Agreement or the Deed of Trudt, except for disputes arising out of subordination of the Deed of
Trugt or establishing condominiums on the EV Two Parcd only. By agreeing to the Digpute Resolution
Procedure contained in the Addendum to Deed of Trugt, the parties are not waiving any right to litigate
any and al actions, issues or disputes, including actions for declaratory rdief, with respect to the Deed
of Trust and the Redtriction Agreement, except for disputes arigng out of subordination of the Deed of
Trust or establishing condominiums on the EV One Parcdl, as provided in the Addendum to Deed of

C:\DOCUMENTSAND SETTINGSDEBBIED\LOCAL SETTINGSTEMP\EV ONE AGREEMENT.V3.DOCE:
0 ONEAGREEMEN 3 ALLI AGREEMEN 3.D0OC

DOWS o

MP N




ATTACHMENT 2

Trus only.

4, Indemnity. EV One agrees to indemnify, defend and hold harmless the City, the Commission,
the Housing Authority of the City of San Diego, and any and dl of their repective Commissioners,
members, officers, agents, servants, or employees (the “Indemnitees’) from and againg al clams, liens,
clams of lien, losses, damages, costs, and expenses, whether direct or indirect, arising from the default
by EV One under this In Lieu Agreement; provided, however, that EV One shall not be required to
indemnify, defend or hold harmless any of the Indemnitees from clams, losses, damages, costs and
expenses to the extent atributable to the negligence or willful misconduct of the Indemnitees or the
breach of the Affordable Agreement and/or this In Lieu Agreement by the Commission.

5. Covenants to Run With the Land. EV One agrees that dl of its obligations hereunder shdl
condtitute covenants, which shal run with the land and shdl be binding upon the EV One Parcd and
upon every person having any interest therein a any time and from time to time during the term of thisIn
Lieu Agreement. Further, EV One agrees that, if a court of competent jurisdiction determines that the
obligations s&t forth herein do not qualify as covenants running with the land, they shal be enforced as
equitable servitudes.

6. Successors and Assigns.  This In Lieu Agreement shdl inure to the benefit of, and be binding
upon, the parties hereto, and their respective heirs, successors and assigns. EV One shal not s,
trandfer or otherwise dispose of the EV One Parced, any portion thereof, or any interest therein unless
the proposed transferee shdl have executed and delivered to the Commission an express written
assumption of al of EV One's obligations under this In Lieu Agreement, on a form reasonably
acceptable to the Commission. Upon assgnment and assumption by a successor entity, as approved by
the Commission, EV One shdl be released from al further responghbility under the terms of this In Lieu
Agreement.

7. Title Insurance. On the recordation of the Deed of Trust, EV One shdl obtain and pay for an
American Land Title Associaion lender’s policy with endorsements satisfactory to Commission in the
amount of ONE HUNDRED THOUSAND DOLLARS ($100,000.00), insuring that this In Lieu
Agreement is an encumbrance againg the EV One Parcd in fird priority position, subordinate only to
those items shown as exceptions and exclusons to title numbered , , and _ on Schedule B of that
certain Preiminary Title Report issue by Chicago Title Company, dated as of
Order No. and the Deed of Trust is afirgt priority deed of trust againgt the EV One
Parcd. Notwithstanding the foregoing, such ALTA lender’s policy may indicate that the Deed of Trust
has been subordinated as provided in the Addendum to Deed of Trust.

8. Generd Provisions.

(& Integration The undersigned, and each of them, acknowledge and represent that no
promise or inducement not expressed in this In Lieu Agreement has been made in connection with this
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In Lieu Agreement. This In Lieu Agreement contains the entire agreement and understanding between
the parties asto its subject matter.

(b) Wave and Amendment. No provison of this In Lieu Agreement, or breach of any
provison, can be waived except in writing. Waiver of any provison or breach shdl not be deemed to
be awaiver of any other provison, or of any subsequent breach of the same or other provison. Thisin
Lieu Agreement may be amended only in writing sgned by EV One and the Commission, which
amendment shdl be duly recorded as an amendment to this In Lieu Agreement.

(¢ Time of Essence. Time is expressy declared to be of the essence in this In Lieu
Agreement, and of every provison in which time is an dement.

(d) Captions. Paragraph titles and captions contained in this In Lieu Agreement are inserted as
amatter of convenience and for reference, and are not a substantive part of this In Lieu Agreement.

(e) Additiond Documents. The parties each agree to Sgn any additional documents, which are
reasonably necessary to carry out thisIn Lieu Agreement or to accomplish itsintent.

(f) Benefit and Burden This In Lieu Agreement shdl be binding upon and inure to the benefit
of the partties and their respective hers, representatives, successors and assgns.  This In Lieu
Agreament is not intended to benefit any person other than the parties hereto.

(9) Governing Law. This In Lieu Agreement has been entered into in the State of Cdifornia,
and shdl be interpreted and enforced under Cdifornialaw.

(h) Attorneys Fees. Theprevaling party in any action, including, but not limited to, arbitration,
a petition for writ of mandate, and/or an action for declaratory relief, brought to enforce, interpret or
reform the provisons of this In Lieu Agreement shdl be entitled to reasonable attorneys fees and costs
(including, but not limited to, experts fees and cods, and including “costs’ regardiess of whether
recoverable as such under statute) incurred in such action.

() Signatures. ThisIn Lieu Agreement (and any amendment hereto) may be signed in duplicate
counterparts.

(j) Exhibits and Recitals Incorporated. All exhibits referred to in this In Lieu Agreement are
hereby incorporated in this In Lieu Agreement by this reference, regardiess of whether or not the
exhibits are actudly attached to this In Lieu Agreement. The Recitals to this In Lieu Agreement are
hereby incorporated in this In Lieu Agreement by this reference.

(k) Notices. All notices given pursuant to this In Lieu Agreement or law shdl be written.
Notices shal be ddivered with dl ddivery or posta charges prepaid. Notices may be given persondly;
by facamile; by United States fird-class mail; by United States certified or registered mail; or by other
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recognized overnight service. Notices shdl be deemed received on the date of persond ddivery or
facamile transmission; on the date shown on a signed return receipt or acknowledgment of ddlivery; or,
if ddivery isrefused or notice is sent by regular mail, seventy-two (72) hours after deposit. Until a party
gives natice of a change, notices shdl be sent to:

If to the City: Michad Uberuaga
City Manager
202 “C" Street
San Diego, CA 92101
Facamile No.: (619) 236-6067

If to the Commission: San Diego Housing Commission
Attn: Elizabeth Morris, Chief Executive Officer
1625 Newton Avenue
San Diego, CA 92113
Facsamile No.: (619) 578-7360

If to EV Two: EVII,LLC
Attn: Bryan Stone
104 So. Divison
Spokane, WA 99202
Facsmile No.: (509) 838-0933

If to EV One: EV,LLC
Attn: Bryan Stone
104 So. Divison
Spokane, WA 99202
Facsmile No.: (509) 838-0933

() Approva. Each person who signs this In Lieu Agreement on behdf of an entity warrants
that he/she has full and complete authority to execute this In Lieu Agreement and to bind such entity.

9. Lender Protection. No breach or default under this In Lieu Agreement shal defeat or render
invaid the lien of any deed of trust (which term includes a mortgage) made in good faith and for vaue.
If the Commission receives notice from the holder of any deed of trugt, to which the Deed of Trust
which secures this In Lieu Agreement has been subordinated, of the existence of such deed of trust and
requesting notice pursuant to this section and specifying an address for notices, then from and after such
date (a) the Commission shdl concurrently give to such holder copies of al notices which are given to
EV One pursuant to this In Lieu Agreement and such holder shdl have the right (but not the obligation)
to cure any default by EV One within the same time as is provided to EV One under this In Lieu
Agreement (or, if no time is specified, a reasonable time) and (b) this In Lieu Agreement shdl not
thereafter be amended without the written consent of such holder. In the event any deed of trust which
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encumbers the EV One Parcd (or any part thereof) is foreclosed (which term includes a deed in lieu of
foreclosure), the party who acquirestitle by such foreclosure shdl not be liable for any breach of thisIn
Lieu Agreement which occurred prior to such foreclosure, but shall be subject to dl of the terms of this
In Lieu Agreement from and after the foreclosure. Notwithstanding anything to the contrary contained
herein or in the Deed of Trugt, the Commission will not agree to subordinate the Deed of Trust which
secures this In Lieu Agreement to any other deed of trugt, unless the Commission is entitled to cure any
and dl defaults, in a manner acceptable to the Commission in its reasonable discretion, of such other
deed of trust and to cure any and al defaults under any loan, promissory note or any other agreement or
document secured by such other deed of trugt.

10. Egtoppels. At any time and from time to time, the Commission agrees to execute and deliver to
EV One within fifteen (15) days after receipt of awritten request therefor an estoppel certificate which
may be relied on by any holder of a deed of trust encumbering dl or part of the EV One Parcel and by
any purchaser of dl or any part of the EV One Parcel, stating (1) whether this In Lieu Agreement has
been amended (and if so, Sating the terms of such amendment), (2) whether EV Oneis in default under
this In Lieu Agreement (and if s0, specifying the default) and (3) any other information regarding the
datus of this In Lieu Agreement as may be reasonably requested.

11. Effective Date. ThisIn Lieu Agreement shdl be effective upon the date on which the last of the
following has occurred: (i) this In Lieu Agreement has been duly executed by dl parties hereto; (i) this
In Lieu Agreement has been formdly approved by resolution of the Commisson’s board, including
Commission’'s Generd Counsd; (iii) this In Lieu Agreement has been formaly approved by the City
Manager of the City of San Diego and by the San Diego City Attorney; and (iv) thisIn Lieu Agreement
has been formally gpproved by resolution of the San Diego City Council, if in the opinion of the City
Manager of the City of San Diego and/or the San Diego City Attorney, a resolution of the San Diego
City Council is needed to make this In Lieu Agreement effective. The City Manager of the City of San
Diego and the San Diego City Attorney by executing this In Lieu Agreement shdl be deemed to be
ether (&) conclusive evidence that the City Manager of the City of San Diego and the San Diego City
Attorney have determined that aresolution of the San Diego City Council is unnecessary to gpprove this
In Lieu Agreement or (b) that the City Council hasin fact passed a resolution formally approving this In
Lieu Agreement, and in either case this In Lieu Agreement shdl be effective upon satisfaction of items (i)
and (ii) of this Section 11. Under no circumstances will this In Lieu Agreement be effective before dl of
the preceding have occurred.

IN WITNESS WHEREOF, the parties hereto have caused this In Lieu Agreement to be
executed as of the date first written above.

“EV ONFE”

EV, LLC, aWashington limited liability company
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By:

Print Name:

Its:

“CITY”

THE CITY OF SAN DIEGO,
acharter city

By:

Michael Uberuaga, City Manager
“COMMISSION”
SAN DIEGO HOUSING COMMISSION,

apublic agency

By:

Elizabeth C. Morris, Chief Executive Officer

ATTACHMENT 2

By:
Print Name:
Its:

Approved asto form and Legdlity:
Casgy Gwinn, City Attorney

By:
PrescillaDugard, Deputy Generd Attorney

Approved asto form and Legdlity:
Chrigtensen Schwerdtfeger & Spath LLP

By:
Charles B. Christensen, Generd Counsdl
San Diego Housing Commission
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EXHIBIT “A”

L egal Description of the EV One Parcel

C:\DOCUMENTSAND SETTINGSDEBBIED\LOCAL SETTINGSTEMP\EV ONE AGREEMENT.V 3.DOCEARERORTS\HOUSING COMNMISSION\SERT 12-
03 ONE AGREEN 3 J S NEAGR 3.D0OC




ATTACHMENT 2

EXHIBIT “B”

L egal Description of the EV Two Parcel
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ACKNOWLEDGMENT
State of Cdifornia )
County of San Diego ;
On , 200, before me, personally
appeared, personally known to me (or proved to me

on the badsis of satisfactory evidence) to be the person(s) whose name(s) is/are subscribed to the within
ingtrument INCLUSIONARY HOUSING IN LIEU FEE AGREEMENT and acknowledged to me
that he/shelthey executed the same in higher/thelr authorized capacity(ies), and that by higher/ther
sgnature(s) on the insrument the person(s), or the entity on behaf of which the person(s) acted,
executed the instrument.

WITNESS my hand and officid sed.
Signature (Sed)
ACKNOWLEDGMENT
State of Cdifornia )
)
County of San Diego )
On , 200, before me, personaly
appeared, personaly known to me (or proved to me

on the basis of satisfactory evidence) to be the person(s) whose name(s) is/are subscribed to the within
instrument INCLUSIONARY HOUSING IN LIEU FEE AGREEMENT and acknowledged to me
that he/she/they executed the same in higher/their authorized capacity(ies), and that by his/her/their
sgnature(s) on the instrument the person(s), or the entity on behdf of which the person(s) acted,
executed the ingrument.

WITNESS my hand and official sedl.

Signature (Sed)
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ACKNOWLEDGMENT
State of Cdifornia )
County of San Diego ;
On , 200, before me, personally
appeared, persondly known to me (or proved to me

on the badsis of satisfactory evidence) to be the person(s) whose name(s) is/are subscribed to the within
ingrument INCLUSIONARY HOUSING IN LIEU FEE AGREEMENT and acknowledged to me
that he/shethey executed the same n hisher/ther authorized capacity(ies), and that by higher/their
sgnature(s) on the insrument the person(s), or the entity on behaf of which the person(s) acted,
executed the instrument.

WITNESS my hand and official sedl.

Signature (Sedl)
ACKNOWLEDGMENT

State of Cdifornia )

County of San Diego ;

On , 200, before me, personaly

appeared, personaly known to me (or proved to me

on the basis of satisfactory evidence) to be the person(s) whose name(s) is/are subscribed to the within
instrument INCLUSIONARY HOUSING IN LIEU FEE AGREEMENT and acknowledged to me
that he/shelthey executed the same in higher/their authorized capacity(ies), and that by his/her/their
sgnature(s) on the instrument the person(s), or the entity on behdf of which the person(s) acted,
executed the ingrument.

WITNESS my hand and official sedl.

Signature (Sed)
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